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Judicial Reform Is on the March 


A LANDSLIDE for judicial reform! 

So has the November 6 election already been characterized by bench and 
bar leaders in the six states—North Carolina, Illinois, Nebraska, Colorado, 
Idaho and Washington—that adopted constitutional amendments for state- 
wide judicial reform on that day. 

The proportions of the landslide are more evident when the November 
6 results are added to similar state-wide reforms achieved during the preced- 
ing 12 months by vote of the people in Iowa and New York and by legisla- 
tive enactment in Maine. 

Consider this nine-state record of accomplishment: 

State-wide court reorganization in four states—New York, North Carolina, 
Illinois and Colorado. 

State-wide minor court reform in five states—North Carolina, Illinois, 
Colorado, Idaho and Maine. 

Major judicial selection and tenure reform in three states—Iowa, Nebraska 
and Illinois. 

Major court administration reforms in_ five states—New York, North 
Carolina, Illinois, Colorado and Washington. 

This is not to say that there is not a need for a great deal more hard 


work to make the reforms operative in all of these states. Implementing 
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legislation must be drafted and passed by 
legislatures to carry out the constitutional 
mandates, and it will be months and even 
years before the actual effects can be seen 
in reduced backlogs, reduced cost of litiga- 
tion, improved judicial personnel, etc. 
There are at once, however, tremendous 
implications from November 6 that were 
shouted to us by the voters of America that 
day: 


1. Judicial reform is on the march. The 
Missouri Non-Partisan Court Plan was 
adopted in 1940; New Jersey court reor- 
ganization seven years later in 1947; Puerto 
Rico’s constitution in 1952. Today it is a 
matter not of how many years between, but 
of how many per year. The frequency of 
adoption of major judicial reforms is in- 
creasing on a logarithmic scale—more and 
more, and faster and faster, as the nation- 
wide movement catches on. 


2. The people want judicial reform. To 
offset the six victories on November 6 there 
was only one defeat—a minor court reform 
proposal in Montana that lost by such a 
narrow margin that first reports listed it 
among the winners. The amendment only 
took the justices of the peace out of the 
constitution and left it to the legislature 
to enact a suitable substitute, and Montana 
newspaper comment is that it would un- 
doubtedly have carried if the amendment 
had included an outline of the proposed 
new system. In other states judicial reform 
went over by top-heavy majorities. In all 
of the reform states, laymen and lay organi- 
zations gave substantial and essential sup- 
port. 


3. Bench and bar are providing effective 
leadership. ‘The American Judicature So- 
ciety has naturally been deeply interested 
and involved in all of these projects. All 
of them have had the benefit also of the 
work of the Section of Judicial Administra- 
tion and other sections and committees of 
the American Bar Association, the Institute 
of Judicial Administration, Inc., and some 
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or all of the rest of the 14 national legal 
organizations now cooperating through the 
nation-wide Joint Committee for Effective 
Administration of Justice, the dynamic 
chairman of which is Associate Justice ‘Tom 
C. Clark of the Supreme Court of the 
United States. In each instance, however, 
the brunt of the load has been carried by 
the local bench and bar. The Illinois State 
Bar Association and the Chicago Bar As- 
sociation have been working for Illinois 
court reform since back in the 1940’s; the 
North Carolina Bar Association since the 
mid-1950’s, and others similarly. 


4. The past is prologue, or, as the taxi 
driver interpreted the sedate motto over 
the door of the National Archives Building 
in Washington, “you ain’t seen nuthin’ vert 
In past years the nine named states were 
listed among those in which major judicial 
reform projects were under way and at vari- 
ous stages of completion. Today such a 
list almost looks like a roll call of the states. 
Here it is: Alabama, Arkansas, California, 
Florida, Georgia, Indiana, Kentucky, Loui- 
siana, Maryland, Michigan, Minnesota, 
Nevada, New Jersey, New Mexico, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Tennessee, Texas, 
Utah, West Virginia, Wisconsin and Wyo- 
ming plus several of the nine, which also 
have further projects on the fire. Probably 
there are more that should have been in- 
cluded. A state conference on judicial se- 
lection paved the way for the Nebraska 
victory. Similar conferences with American 
Judicature Society and Joint Committee 
assistance recently held in Ohio, Wisconsin, 
Oklahoma and Nevada, and to be held in 
other states during the coming year, are 
expected to speed the adoption of major 
reforms in those states. It remains to be 
seen which of them will next be hailed for 
improving and modernizing the organiza- 
tion, the personnel and the administration 
of their judicial systems in the years im- 
mediately ahead, as the wave of judicial 
reform marches on. 
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GOLDEN ANNIVERSARY 
MEMBERSHIP CAMPAIGN 
Top 10 States and Puerto Rico 








State Percentage of Goal 
Vermont 100% 
Tennessee 78% 
South Carolina 71% 
Iowa 55% 
Nevada 45% 
Idaho 43 % 
Maine 42% 
Arizona 40% 
Oregon 39% 
Wyoming 34% 
Puerto Rico 734% 
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50TH YEAR SUSTAINING 
MEMBER CAMPAIGN 
Top 10 States and Puerto Rico 





Percentage of 





State A. J. S. Members 
lowa 5.9% 
Alaska 5.8% 
Delaware 5.7% 
Wyoming 5.990 
Hawaii 5.2% 
New Mexico 5.2% 
North Dakota 5.0% 
Oklahoma 4.9% 
Rhode Island 4.9% 
Vermont 4.7% 
Puerto Rico 8.3% 


JUDGE MEDINA TO ADDRESS SOCIETY’S MEETING 


ikon R. MEDINA, senior judge 
of the United States Court of Appeals for 
the Second Circuit and former director of 
the American Judicature Society, will ad- 
dress the mid-year 
meeting in New Or- 
leans, Louisiana, on 
Monday, February 4, 
1963. Judge Medina, 
whose contributions 
to the administra- 
tion of justice and 
the concept of due 
process are legend- 
ary, is a graduate of 
Princeton University 
and the Columbia Law School. He prac- 
ticed law in New York and taught at 
Columbia before his appointment to the 
federal bench in 1947. Only two years later 
his conduct of the trial of Communist 
leaders won national acclaim. In addition 
to his service to the Society, Judge Medina 
was chairman of the Section of Judicial 





Harold R. Medina 


Administration of the American Bar As- 
sociation in 1950-1951. 

All members and friends of the Society, 
including ladies, are invited to the meeting, 
at which a Golden Anniversary Award pres- 
entation will be made. The meeting will 
be an 8:00 a.m. breakfast in the University 
Room of the Roosevelt Hotel. Tickets may 
be purchased in advance from the Society's 
offices, 1155 East 60th Street, Chicago 37, 
or at the convention registration desk at 
the hotel. The breakfast tickets are $2.50 
each. 

The executive committee will meet at 
9:00 a.m. and the board of directors will 
meet at 3:00 p.m. on February 2. Both of 
these mid-year business sessions will be held 
in the Southern Pine Room of the Roose- 
velt Hotel, New Orleans. 

The Society’s 1963 calendar also includes 
a Northeast Regional Meeting in Syracuse, 
New York in April. More information about 
this and other events will appear in future 
issues of the Journal. 


The 


HOUSE OF LORDS 
and the PRIVY COUNCIL 


i July of 1961, a team of American 
jurists! went to London for two weeks of 
observation and discussion of the English 
way of handling appeals. In January of 
1962, a team of English jurists? paid a re- 
turn visit to the United States to study 
American appellate procedure. The objec- 
tive was to discover the strengths and weak- 
nesses of both systems, with a view to each 
nation considering possible improvements 
in its own methods. As a result of this in- 
terchange (sponsored jointly by the British 
Council and the Institute of Judicial Ad- 
ministration), significant changes in appel- 


1. The American team consisted of the following: 
William J. Brennan, Jr., associate justice of United 
States Supreme Court; Charles S. Desmond, chief 
judge of the New York Court of Appeals; J. Edward 
Lumbard, chief judge of the United States Court of 
Appeals, Second Circuit; Walter V. Schaefer, chief 
justice of the Illinois Supreme Court; Archibald Cox, 
solicitor general of the United States; Stanley Mosk, 
attorney general of California; and Delmar Karlen, 
professor of law, New York University, and direc- 
tor (then associate director) of the Institute of Judi- 
cial Administration. 

2. The English team consisted of: Lord Denning, 
master of the rolls (then a Lord of Appeal in Ordi- 
nary); Lord Justice Diplock of the Court of Appeal; 
Sir Seymour Karminski, judge of the Probate Divorce 
and Admiralty Division of the High Court; Sir Jocelyn 
Simon, president of the Probate Divorce and Admi- 
ralty Division of the High Court (then Solicitor Gen- 
eral of England); Sir George Coldstream, permanent 
secretary to the Lord Chancellor and clerk of the 
Crown in Chancery; Sir Dingwall Bateson, past presi- 
dent of the Law Society; Arthur Goodhart, master of 
University College, Oxford and editor of the Law 


By DELMAR KARLEN 


late practice are beginning to appear on 
the horizons of both nations.3 

This article grew out of the interchange.‘ 
It attempts to preserve in writing an inti- 
mate glimpse of ultimate judicial review in 
the United Kingdom and the British Com- 
monwealth. 

‘The House of Lords is a judicial as well 
as a legislative body. Being the High Court 
of Parliament, it is the ultimate tribunal 
for the United Kingdom, hearing appeals 
from England and Wales, Scotland and 
Northern Ireland.> In it is vested the an- 
cient jurisdiction of The Queen in Parlia- 


Quarterly Review; Norman Marsh, director of the Brit- 
ish Institute of Comparative and International Law. 

3. The nature of these changes is beyond the scope 
of the present article. They are discussed in a book, 
Appellate Courts in the United States and England, 
© New York University 1963, soon to be published by 
the New York University Press. It is the latest in the 
“Judicial Administration Series” sponsored by the 
National Conference of Judicial Councils. The sub- 
stance of the present article will appear as one of the 
chapters in that book. 

4. Much of the information upon which this paper 
is based was furnished by Lord Denning, then lord of 
appeal in ordinary; Sir George Coldstream, per- 
manent secretary to the Lord Chancellor and clerk 
of the Crown in Chancery; Mr. R. P. Cave, principal 
clerk in the Judicial Office, House of Lords: and Mr. 
A, J. N. Paterson, the registrar of the Judicial Com- 
mittee of the Privy Council, to all of whom the writer 
is deeply indebted. 

9. Jackson, The Machinery of Justice in England 
(3rd Ed. 1960) p. 80; Administration of Justice (Ap- 
peals) Act, 1934, 24 & 25 Geo. 5 c. 40, 18 Halsbury’s 
Statutes 523. 
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ment as the supreme court of the realm. 
The fact that it is a legislative body as well 
as a judicial tribunal significantly affects its 
methods of operation. 

The Judicial Committee of the Privy 
Council is the highest tribunal for such of 
the Commonwealth nations as have chosen 
to retain the right of appeal to it, includ- 
ing Australia, New Zealand, Ceylon and 
Nigeria, as well as many smaller and less 
highly developed nations.® Nevertheless, 
historically and in theory, the Privy Coun- 
cil is not a “court” in the traditional sense, 
but a committee of advisers to The Sover- 
eign. Its methods of operation reflect that 
fact. 

Within the legal profession, however, 
these two tribunals are regarded as 
“courts.” It will be convenient in this 
paper to adopt that terminology, inexact 
though it may be. Furthermore, they are 
regarded as twin tribunals, manned by the 
same personnel by and large, and perform- 
ing the same kind of work. The only sub- 
stantial difference between them is in the 
location of the courts from which their ap- 
peals come. For this reason, the following 
description, though phrased mostly in 
terms of the operations of the House of 
Lords, is intended to cover the Privy Coun- 
cil as well. Where significant differences 
exist, they are pointed out. 


Jurisdiction 


The only cases which reach the House 
of Lords or the Privy Council have been 
heard on appeal once before—in the Court 
of Appeal or the Court of Criminal Appeal 
or Courts-Martial Appeal Court in England 
or in their counterparts in other nations.’ 
Civil cases go to the House of Lords from 
England and Wales, Scotland and North- 
ern Ireland; criminal cases only from Eng- 
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land and Wales and Northern Ireland, not 
Scotland. The Privy Council receives both 
civil and criminal cases from the Common- 
wealth nations. 

While both courts have jurisdiction over 
criminal appeals, they have thus far heard 
very few of them. In the year 1959, the 
House of Lords did not hear a single one; 
in the year 1960 it heard only two. The 
average has been one every other year.’ Until 
recently, such appeals could be taken only 
upon the “‘fiat” of the attorney general (or 
in some circumstances, the solicitor gen- 
eral) declaring that the case involved a 
point of law of exceptional public impor- 
tance. In 1960 the power to determine 
which appeals should be allowed was vested 
in the courts: now the Court of Criminal 
Appeal (or in certain cases, a Divisional 
Court of the Queen’s Bench Division or 
the Courts-Martial Appeal Court) must cer- 
tify that a point of law of general public 
importance is involved in the decision; and, 
in addition, either that court or the House 
of Lords itself must grant leave.2 Whether 
this change will have the effect of increas- 
ing the case load is too early to tell, but it 
is probable that it will. 

The Privy Council likewise hears few 
criminal cases, refusing to grant leave to 
appeal unless a showing is made that the 
question presented involves the funda- 
mental fairness of procedure below. It re- 
fuses to interfere with the normal adminis- 
tration of criminal justice in the Common- 
wealth countries or to examine alleged 
errors of the type appropriate for review 
in a court of criminal appeal. The policy 
was stated in the case of Re Dillett, 12 App. 
Cases, 459, at 467 (1887) in these words: 


Such appeals are of rare occurrence; be- 
cause the rule has been repeatedly laid down 
and has been invariably followed, that Her 





6. Jackson, supra note 1, at p. 83. The Privy Coun- 
cil also has jurisdiction over some domestic matters 
not of present concern. 

7. The Appellate Jurisdiction Act, 1876, 39 & 40 
Vict. c. 59 s. 3, 1876; 5 Halsbury’s Statutes 293. 

8. Cf. Jackson, supra note 1, at pp. 111-2. 

9. Administration of Justice Act, 1960 (8 & 9 Eliz. 2 


c. 65) (1960). Appeals also lie from a Divisional Court 
of the Queen’s Bench Division and from the Courts- 
Martial Appeal Court, in which cases those courts 
must grant leave to appeal. An exception is in habeas 
corpus cases where appeal lies from a_ Divisional 
Court of the Queen’s Bench Division without leave. 
Administration of Justice Act, 1960, s. 15. 
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Majesty will not review or interfere with 
the course of criminal proceedings, unless 
it is shown that, by a disregard of the forms 
of legal process, or by some violation of the 
principles of natural justice, or otherwise, 
substantial and grave injustice has been 
done. 


Time and Place of Sitting 


‘The House of Lords and the Privy Coun- 
cil sit only in London, even though the lat- 
ter hears appeals from courts located as far 
away as Australia. This may be one of the 
reasons why some important nations in the 
Commonwealth, including Canada, have 
discontinued appeals to the Privy Coun- 
cil.!°. Reasons of national prestige, how- 
ever, have probably had a more important 
bearing. 

Neither tribunal is housed in the build- 
ing occupied by the Royal Courts of Jus- 
tice. The House of Lords operates about 
two miles away in the regular Parliament 
Buildings and the Privy Council in another 
government building on Downing Street. 

There are no fixed dates for the hearing 
of appeals. Both courts normally sit- during 
legal terms on four days a week from 10:30 
a.m. to 1 p.m. and from 2 p.m. to 4 p.m. 


Personnel 

Nine Lords of Appeal in Ordinary, or 
“law lords” as they are commonly called, 
form the backbone of personnel in both 
courts. ‘They are life peers and thus qualified 
to act as legislators as well as judges, but by 
tradition they do not participate in parlia- 
mentary debates in which controversial 
matters of public policy are in issue. They 
do, however, participate in the considera- 
tion of proposed legislation of a purely 
legal or administrative character. 

Most of the law lords have previously 
served as judges in the lower courts. A 
typical professional career might be as fol- 
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lows: distinction at the bar, followed by 
appointment to the bench of the High 
Court, followed by elevation to the Court 
of Appeal, followed by designation as a 
Lord of Appeal in Ordinary. Seldom is this 
pattern, or something close to it, broken. 

In addition to the law lords, peers who 
hold or have held high judicial office are 
qualified to sit.!! The extent to which they 
participate depends largely upon their other 
responsibilities. Thus the present Lord 
Chief Justice of England is qualified to sit, 
but rarely does, whereas his predecessor, 
now retired, sits fairly frequently. Simi- 
larly, the Master of the Rolls is qualified to 
sit, but the ordinary work attached to his 
office is so heavy that he is rarely called 
upon. In the Judicial Committee of the 
Privy Council, certain persons who hold 
or have held high judicial office and certain 
judges overseas are also qualified to sit.!2 

At the head of both the House of Lords 
and the Privy Council is the Lord Chancel- 
lor. He is not only a member of the Cabi- 
net and the speaker of the House of Lords, 
but also the highest judicial officer of the 
realm.!3 As administrative head of the en- 
tire system in England and Wales, he is 
responsible not only for judicial appoint- 
ments, but also for the efficient operation 
of the courts. As a judge, he can (but in 
practice does not) sit in the High Court 
and the Court of Appeal. He presides as 
often as he can in the House of Lords and 
the Privy Council, but his appearances are 
comparatively infrequent because of the 
press of his other responsibilities. His ad- 
ministrative duties in connection with 
those courts, however, are extensive. He 
determines when cases are to be heard and 
by whom. In other words, he chooses the 
judges who will hear particular cases. The 
quorum is three, but the Lord Chancellor 





10. Jackson, supra note 1, at p. 84. 

11. Jackson, supra note 1, at p. 80. 

12. The Privy counsellors who are qualified are 
those who hold or have held high judicial office with- 
in the meaning of the Appellate Jurisdiction Acts, 
1876 and 1887. The judges overseas are qualified by 


virtue of the Judicial Committee Amendment Act, 
1895, as amended by the Appellate Jurisdiction Acts, 
1908 and 1913, and the Administration of Justice Act, 
1928. 

13. Jackson, supra note 1, at p. 376-7. 
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can designate a larger number. The usual 
number is five for the House of Lords, and 
either three or five for the Privy Council, 
depending upon the nation from which 
the appeal comes. Law lords are not as- 
signed to regular panels, but choosen ad 
hoc for each case by the Lord Chancellor. 

Cases are usually conducted by two bar- 
risters for each of the parties concerned—a 
Queen’s Counsel and a junior barrister. By 
their oral and written arguments, they pro- 
vide the judges with the main help they 
receive. The judges do not have the assist- 
ance of law clerks or other research helpers, 
nor do they have private secretaries. Any 
stenographic or clerical help they need is 
provided from a “pool”. 


Volume of Work 


The House of Lords hears a relatively 
small number of cases. In 1960, 38 appeals 
were decided and in 1959, 54. The Privy 
Council has a roughly equivalent caseload. 
In 1960, 39 appeals were decided and in 
LUD, 29 

Adding together the work of the two 
courts, the caseload is still small, consider- 
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ing the judicial manpower available. In 
1960, the total number of appeals heard 
by both courts was 77; and in 1959 the 
total number was 83. Since the judges nor- 
mally sit in panels of five, each can be ex- 
pected to participate in about 40 appeals 
per year. 

Against these statistics must be balanced 
the fact that most of the cases heard are 
lengthy and difficult, with arguments aver- 
aging about three days in duration. This 
is about twice the amount of time con- 
sumed, on the average, by cases heard in 
the Court of Appeal and many times greater 
than the average in the Court of Criminal 
Appeal. 


Applications for Leave to Appeal 
in the House of Lords 

The relatively small volume of cases in 
the House of Lords is explained by the fact 
that an appeal can be taken only by leave 
of the court below or of the House of 
Lords itself. A litigant wishing to appeal 
makes an oral application to the court 
which decided against him immediately 
upon its pronouncement of judgment. 
That court thereupon summarily grants or 
denies leave. If leave is granted, the case 
goes up without further ado. If it is denied, 
the applicant may address a formal written 
petition to the House of Lords, attempting 
to show why the case is one which ought 
to be further reviewed at the highest level. 
His application will then be heard orally 
by a panel of three law lords, sitting as 
the Appeal Committee and chosen ad hoc 
for that purpose by the Lord Chancellor. 
Hearings are held at irregular intervals 10 
or 15 times a year, and last normally for a 
half or a full day. At each sitting three to 
five applications are likely to be heard, 
with arguments ranging anywhere from 10 
minutes to an hour. 

Two or three days in advance of each 
hearing, the law lords receive and study 
the petitions and supporting papers (judg- 
ments below and statutory provisions, if 
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any, relied on). For this reason, no time 
needs to be consumed in reading the papers 
aloud in court. Litigants may, and_ fre- 
quently do, appear in person; or they may 
be represented by barristers or, surprisingly 
enough, by solicitors, or even by a lay 
“friend”. If the applicant fails to persuade 
the judges that he deserves leave to appeal, 
they may dispense with argument from the 
respondent and deny the application forth- 
with. Decisions are announced immediately, 
but theoretically do not become operative 
until approved by the House of Lords a 
few days later—a pure formality. 

If, on the other hand, the three judges, 
after hearing both sides, are convinced that 
the case presents a problem of law of sub- 
stantial public importance—if, for example, 
it involves the interpretation of a new 
statute, or a conflict of decisions between 
the various nations of the kingdom—leave 
will be granted. About 20 per cent of the 
applications, numbering in total some 50 
each year, are successful. 

Very few cases go up, whether by permis- 
sion of the House of Lords itself or of the 
courts below—on the average less than 5 
per cent of those decided in the Court of 
Appeal in England and less than | per cent 
of those decided in the Court of Criminal 
Appeal in England. 


Applications for Leave to Appeal 
in the Privy Council 

The number of cases going to the Privy 
Council has diminished in recent years as 
various nations in the Commonwealth have 
withdrawn permission for appeals to it, e.g., 
India, Pakistan, Ghana. The last Canadian 
appeal was heard in 1959. However, the 
number of appeals from the newer inde- 
pendent nations, e.g., Nigeria, is tending 
to increase. The jurisdiction of the court 
is, in effect, dependent upon continued 
consent of nations within the Common- 
wealth.!4 
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Some cases may be appealed as a matter 
of right—generally speaking, civil actions 
where the amount in controversy is £500 or 
more. All others require permission. In 
civil actions, such permission may be 
granted by the court below, or, if it refuses, 
by the Privy Council itself, whereas in 
criminal cases, only the Privy Council is 
empowered to grant leave. The number of 
petitions, civil and criminal, averages about 
50 a year, of which about one-third are 
granted. The remainder of the 30 or 40 
cases heard each year are appealed as of 
right or by permission of the court below. 

The procedure followed in dealing with 
applications is substantially similar to that 
in the House of Lords, but these two dif- 
ferences may be observed: (1) the right of 
audience is granted only to barristers and 
litigants in person, not solicitors; and (2) 
hearings on leave to appeal are not neces- 
sarily scheduled separately, but often take 
place just prior to the hearing of an appeal 
on the merits, no special “Appeal Commit- 
tee” being designated and the work being 
considered a normal assignment for any 
panel which happens to be sitting. 


Scope and Nature of Review 


Although the law lords are legislators as 
well as judges, sitting in a body which in 
one capacity has undoubted power to 
change the law and in another the ultimate 
power of judicial review, they tend to main- 
tain the same attitude toward precedent as 
judges in the courts below. By a self- 
imposed limitation which has been the sub- 
ject of prolonged controversy,!5 they make 
it a practice never to overrule their own 
prior decisions. 

Some of the explanation may lie in the 
nature of the subject matter with which 
they deal. For the most part, it is legisla- 
tion, which, being subject to correction by 
ordinary Parliamentary processes, presents 
a problem quite different from that which 





14. Jackson, supra note 1, at p. 83. 


15. Denning, From Precedent to Precedent (Rom- 
anes Lecture, 1959, Oxford. Clarendon Press). 
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would be presented by a written constitu- 
tion changeable only by a far more cumber- 
some procedure. 

While many of the precedents by which 
the court feels bound are the House’s in- 
terpretations of statutes, some are judge- 
made in their entirety. These common law 
rules owe their existence solely to the law 
lords themselves or their predecessors, not 
to the House of Lords as a legislative body 
or to Parliament as a whole. Nevertheless, 
the judges feel themselves as much bound 
by these precedents as by the others. 

A curious phenomenon is the relation- 
ship between precedents in the House of 
Lords and those in the Privy Council. De- 
cisions of the latter do not bind the former, 
and decisions of the former do not bind the 
latter, although all decisions are made by 
the same group of judges. Even more curi- 
ous is the fact that the judges when sitting 
as Privy Counsellors feel free to reconsider 
their own previous decisions,'!© but when 
sitting as members of the House of Lords, 
feel bound by them. 

In the field of statutory interpretation, 
which occupies much of the attention of 
both the Privy Council and the House of 
Lords, another self-limiting doctrine pre- 
vails. The law lords decline to make use of 
legislative history to inform their judg- 
ment. They sedulously avoid committee re- 
ports, parliamentary debates and similar 
extrinsic aids of the kind relied upon so 
heavily in the United States. Being peers 
themselves, however, and frequently mem- 
bers of government committees considering 
law reform, they may have actual personal 
knowledge of the intention of Parliament 
in framing a particular piece of legislation. 

Unlike the courts below, the House of 
Lords and the Privy Council receive writ- 
ten arguments in advance of hearing, some- 
what similar to the briefs used in American 
appellate courts. These “cases”, as they are 
called, recount the facts, the proceedings 
below, the contentions of the parties and 
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the authorities relied on. They do not pre- 
sent arguments at length or go into the 
detail found in American briefs. ‘They sel- 
dom run more than six or eight pages in 
length, and perhaps can best be described 
as advance written outlines of oral argu- 
ments to be presented later. 


Briefs Are Exchanged 


Both the case of the appellant and that 
of the respondent are required to be pre- 
sented to the opposing side as well as filed 
in court. In the House of Lords this 1s 
supposed to take place within six weeks 
after the appeal is filed. ‘The appellant may 
in fact file and serve his case within that 
time, but he frequently asks and receives 
an extension of time. On the other hand, 
the respondent ordinarily does not file and 
serve his case until about two weeks later. 
In the Privy Council no rigid time limits 
are imposed, since much depends on the 
amount of time required to secure the rec- 
ord on appeal from abroad. Neither in the 
Privy Council nor in the House of Lords 
is the respondent’s case necessarily an an- 
swer to that of the appellant. It is an inde- 
pendent argument in support of the judg- 
ment below, and in the Privy Council the 
respondent’s case not infrequently is served 
and filed before that of the appellant. 

A few days in advance of argument the 
cases are presented to the judges who will 
hear the appeal. Accompanying them and 
bound with them into a single volume (or 
occasionally several volumes) is the record 
on appeal. It is substantially the same rec- 
ord as was earlier presented to the court 
from which the appeal was taken, except 
for the fact that it contains, in addition to 
documents reflecting the proceedings in the 
trial court, those which show the proceed- 
ings on appeal below. Most important, it 
contains the judgment of the Court of Ap- 
peal or other court from which the case 
comes. These documents need not be 
printed, but are commonly mimeographed, 





16. Landau, Precedents in the House of Lords, 63 Jurid. Rev. 232 (1952). 
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(under official supervision) with the judg- 
ment of the court below often taken in its 
already existing printed Law Report form. 
Their cost is substantially less than the cost 
of similar documents in many courts of the 
United States. 

In criminal appeals in the House of 
Lords, “cases” are not required, whereas in 
the Privy Council they are, just as they are 
in civil appeals in both courts. 


Oral Argument 


In most cases hearings are conducted in 
an informal atmosphere. The setting is 
more that of a committee room than a 
courtroom. ‘The judges do not wear wigs 
or robes, but ordinary business suits (not 
even the traditional black jackets and 
striped trousers of the legal profession in 
and around the Courts of Law). They do 
not sit on a dais or behind a bench, but 
in ordinary chairs at ordinary tables ar- 
ranged in a row. The only note of formality 
is contributed by counsel, who wear their 
robes and wigs (full-bottomed in the case 
of Queen’s Counsel), and by the door- 
keepers, wearing full dress suits and around 
their necks gold chains with pendant 
medallions. In the Privy Council there are 
two court ushers who wear full dress suits 
but no gold chains. 

In a few cases (less than 10 per cent), 
appeals are heard in the Chamber of the 
House itself, where the atmosphere is 
highly formal. 

The judges of the House of Lords have 
before them at the beginning of argument 
not only the documents already described, 
but also a one-page summary prepared by 
the clerk. It shows the nature of the case, 
the question presented, the judgments be- 
low, the allowance of the appeal and the 
names of counsel appearing for the respec- 
tive parties. No similar document is used 
in the Privy Council. 

Despite the fact that the judges have the 
benefit of advance briefing as well as time 
between cases for private study, oral argu- 
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ment follows much the same pattern as in 
the Court of Appeal. Unlimited time is al- 
lowed and it is not unheard of for a hear- 
ing to go on for 20 or more days, sometimes 
consuming more time than was consumed 
in the original trial. The average is about 
three days. 

Much of the time is devoted to listening 
to the lawyers read aloud from the record 
and from authorities claimed to support 
their respective positions. Not infrequently, 
also, such authorities are examined by the 
judges during the course of the hearing, 
with law books piled on their tables. 

Almost always both sides are heard. Since 
every case has been screened in advance to 
see that it presents a substantial question 
of law and since the practice of the judges 
is to reserve decision, it is unusual for a 
case to be disposed of after only the argu- 
ment of the appellant has been heard. 

When oral argument in a case has been 
concluded, the judges do not, as in the 
lower appellate courts, attempt to reach an 
immediate decision and deliver it orally. 
They reserve decision until a later date. 
Sometimes, therefore, a given judge or 
group of judges will hear two or three 
cases before rendering opinions in any of 
them. However, since they ordinarily sit 
four days a week rather than five and since 
they feel no compulsion to hear argument 
during every hour of each day of sitting 
(for example, if a case terminates sooner 
than expected, they may rise rather than 
go on to a new case), the judges enjoy a 
modicum of time for work in chambers. 

In the House of Lords each judge writes 
his own opinion, and circulates it to the 
other judges who sat to hear the appeal. 
‘They may or may not meet to discuss and 
attempt to reconcile their views. Formal 
conferences are rare. It is unusual for an 
attempt to be made to reach agreement on 
an “opinion of the court”. In the majority 
of cases each judge is merely preparing to 
express his individual views. 

When all of the judges are ready (usu- 
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ally about six weeks after a case is heard), 
a special sitting of the House of Lords is 
called to convene in its regular legislative 
chamber, and counsel are invited to attend. 
The Lord Chancellor sits on the Woolsack 
in full regalia (or in his absence the next 
senior law lord presides), and prayers are 
said by a bishop. The chamber is almost 
empty, however, for the only other persons 
likely to be in attendance are the judges 
who heard the appeal and counsel and their 
instructing solicitors. Counsel, robed and 
wigged, sit behind a wooden barrier which 
separates the spectators from the peers. ‘The 
judges, in their regular business suits, sit 
on benches in the chamber. No other peers 
are likely to be present, for those not legally 
qualified (892 of the 920 members of the 
House) are permitted only in the capacity 
of silent spectators. By strong and inflexible 
tradition, they are not allowed to partici- 
pate. 

Each judge then proceeds to read aloud 
his opinion. It may differ from those ren- 
dered by his colleagues either as to the con- 
clusion to be reached or as to the reasons. 
Disagreement occurs in about 25 per cent 
of the cases. Despite the fact that all opin- 
ions are written out in full and ready for 
distribution to the solicitors, counsel and 
the press, this procedure consumes a con- 
siderable amount of time—sometimes more 
than two hours. For this reason, one or two 
of the law lords have lately omitted sub- 
stantial parts of their opinions rather than 
reading them in full; but the omitted parts 
are printed in the reports. When all the 
judges have spoken, the Lord Chancellor 
puts the question to the House, and the 
judges answer “content” or “not content”. 
That concludes the appeal: the judgment 
below has been affirmed, reversed or varied. 

In the Privy Council, the process of 
reaching a decision diverges sharply from 
that followed in the House of Lords. Again 
the reason is found in the special nature 
of the institution involved. 

As the court consists of Privy counsellors 
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who form a Committee of the Privy Coun- 
cil, the judges are compelled to reach a 
single opinion, with no dissents or concur- 
rences. That opinion constitutes advice to 
The Queen, and is invariably followed. 
Since The Queen cannot act upon the 
basis of contradictory advice, the judges 
must conceal whatever differences of opin- 
ion they may feel. One of them, designated 
by the senior judge participating, drafts an 
opinion and circulates it to his colleagues. 
All the judges then attempt, by means of 
discussions, conferences and redraftings, to 
reach agreement as to both substance and 
language. If they are unable to reach agree- 
ment, the majority view prevails. Minority 
points of view remain unexpressed. 

The promulgation of the opinion is at- 
tended by no such formality as that which 
prevails in the House of Lords. Its author, 
or some judge who sat with him on the 
appeal, simply reads aloud in open court 
at a regular sitting the last paragraph of the 
opinion, and then copies of the full opin- 
ion are distributed by the clerk to the 
solicitors, counsel and the press. No genu- 
ine executive approval is required—only pro 
forma acceptance by The Queen at a formal 
meeting of the Privy Council. Judicial in- 
dependence is as absolute in the Judicial 
Committee of the Privy Council as in any 
court of the land. 


Publication of Decisions 


Despite the fact that appeals to the House 
of Lords and the Privy Council are allowed 
only on important questions of law and 
despite the small number of decisions ren- 
dered, not all of them are published. In 
1960, the opinions in only 53 cases were 
published in the Weekly Law Reports out 
of 77 heard. As in the case of the lower 
courts, the reporters have the final word as 
to which decisions are to be published. Un- 
published decisions of the House of Lords 
(not the Privy Council), like those ren- 
dered by the Court of Appeal, can be found 
in the Bar Library. 


Brazil’s 


Career 


Judiciary 


By 
RONALD 
SCHEMAN 


‘ 
Cionspicvous throughout the politi- 
cal storms that periodically swell in Latin 
America is the apparent inviolability of the 
judiciary. Rarely, with the significant ex- 
ception of Fidel Castro’s Cuba, are the 
courts challenged by a changing regime; 
indeed, in a stalemate, the leadership of 
the nation sometimes devolves upon the 
chief justice of the supreme court. Few 
North American jurists appreciate that the 
position of the judiciary in Latin America 
is, iN many ways, unique. The guarantees 
some states have afforded the judge are 
among the finest and most elaborate in the 
western world, and many Latin nations 
have expended great effort to insulate the 
judiciary from politics and to establish it 
as a true independent branch of govern- 
ment. 

Brazil is a good case in point. Having 
modeled their political institutions after 
the U.S. Constitution,! their laws, in many 
instances, penetrate the spirit of these insti- 
tutions far more intelligently than we have 
succeeded in doing. If practice does not al- 
ways accord with theory, it is attributable 
more to the social structure and historical 
development of the society than to the con- 
cept. The purpose of this short study is to 
outline the scope of their concept of an in- 
dependent judiciary and to examine some 
of its limitations as manifested in Brazilian 
society. 

In accordance with the federal structure 
of the government, the Brazilian courts are 
organized and autonomously administered 
by the states. The only federal courts are 
the Federal Supreme Court, composed of 
11 members, and one Federal Court of Ap- 
peals, which serves principally as a court of 
claims, plus some courts of special jurisdic- 
tion such as military, labor and electoral 
courts. All state court systems are governed 
by national law providing for a unified 





1, The French, especially the writings of Montes- 
quieu, are equally strong authority in constitutional 
interpretation. 
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court organization of 
two levels, trial and ap- 
pellate, and for stand- 
ardized procedural 
rules. 

At least one trial 
court exists in every 
municipio (roughly 
equivalent to our 
county), and separate 
criminal and civil ju- 
risdictions are exer- 
ersea by the.<sameé 
judge in all but the 
larger cities. The ap- 
pellate court, a single 
court for each state, 
located in the capital 
city, is composed of 
from 7 to 40 judges sitting, generally, in 
banks of 3. Inferior jurisdictions such as 
justices of the peace can be established at 
the discretion of the state. They have lim- 
ited jurisdiction and the judges do not 
partake in the benefits of the career judi- 
ciary. 

Federal law also establishes the broad 
outlines of the functioning of the judiciary 
which, as in many Roman law countries, is 
a career distinct from that of a lawyer. 
Shortly after graduating from law school, 
a young lawyer is eligible for competitive 
examinations to enter the career magistra- 
ture.2 A required period of legal experience 
prerequisite to eligibility varies according 
to state, ranging from no experience to a 
maximum of four years. To a large meas- 
ure, the requirement of preliminary legal 
experience is tempered by the practical 
consideration of manpower shortages in a 
particular region of the country. 

For the purpose of organizing the career 
service, the trial level of each state is parti- 
tioned into different levels or stages. ‘The 
lowest stage comprises the least populous 
interior cities with the least forensic move- 
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ment. The stages step up in two or more 
levels, culminating in the most populous, 
commercial areas, invariably the capital 
city. At the pinnacle of the career stands 
the appellate court. 

The judges retain almost complete con- 
trol over the selection of future judges. 
They administer the judicial examinations, 
both written and oral, with the cooperation 
of the state bar association, to which, it 
might be noted in passing, admission is 
gained with the earning of a law degree; 
no examinations are necessary for admis- 
sion to the bar. With selection thus insu- 
lated against conventional politics, there is 
another step incorporated to protect against 
the emergence of other types of favoritism 
or influence. The judges do not have the 
final word over selection; for each vacancy 
they nominate three candidates, of whom 
one is selected by the state governor. 

Once accepted into the career magistra- 
ture, the newly qualified young judge ac- 
quires all the constitutional guarantees ac- 
corded to the judiciary (Article 95). These 
include life tenure, the guarantee that he 
cannot be transferred from one jurisdiction 





2. The word magistrate, as used in Brazil and many 
Civil Law countries, refers to all judges with life ten- 


ure. When used in this article it will be in that sense. 
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to another without his consent except in 
the public interest as manifested by a two- 
thirds vote of the appellate court judges, 
and the guarantee of irreducibility of sal- 
aries. In some states, an additional period 
of probation has been prescribed before 
attaining the full status of a career magis- 
trate. The Brazilians well comprehend the 
limits of examinations, which, while meas- 
uring depth of juridical knowledge, are in- 
adequate to determine judicial tempera- 
ment and proclivities towards the career 
of judging. One state, Minas Gerais, has 
recently initiated psychological aptitude 
tests as an aid in ascertaining whether the 
young man is suited for the career.’ 


The System of Promotion 


The system of promotion was expressly 
devised to strike a balance between two 
opposing threats to a sound judiciary: on 
the one hand, to frustrate various species 
of pressure and influence often exercised 
on judges; on the other hand, to prevent 
the danger of a small group of judges, so 
far removed from responsibility to the 
voters, seeking to perpetuate their ideas by 
favoring men who agree with them. Pro- 
motion, permissible after a minimun of 
two years service at each stage, is by sen- 
iority and merit, alternately. If the judge 
having served the longest in a particular 
stage of the career is promoted to a vacancy 
in the next higher stage, the succeeding 
promotion to that stage must be by merit. 
Merit, in which judges from all lower stages 
can compete, is weighed by the judges of the 
appellate court voting in secret ballot. 

For each vacancy the names of three 
judges considered eligible for meritorious 
promotion are transmitted to the state 
governor, who makes the final selection of 
one. An escape valve is incorporated into 
the system to prevent promotion by sen- 
lority of obviously incompetent judges: 
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three-fourths of the appellate judges, vot- 
ing in secret ballot, can deny a promotion 
by seniority. ‘Thus, no single person or 
small group of persons, in the executive or 
judiciary, can acquire full power over the 
promotion of judges, and no pressure can 
be applied to the judge who desires to re- 
main independent. 

The apex of the career, a seat on the ap- 
pellate court, is subject to the same system 
of promotion. To provide a source of new 
ideas and to obviate any tendency of the 
career becoming inbred, one fifth of the 
places on the high court are reserved for 
outstanding lawyers or professors who have 
practiced law for more than 10 years. These 
members are appointed by the executive 
from a list of three compiled in secret vote 
of the judges of the appellate court. The 
members of the federal judiciary, the Su- 
preme Court and the Federal Court of 
Appeals, are appointed by the President 
with the consent of the National Congress, 
with the restriction that two-thirds of the 
seats on the Court of Appeals must be 
allocated to state judges. 

In addition to the three guarantees men- 
tioned above, further constitutional provi- 
sions to secure the integrity of the court 
are found in restrictions on the legisla- 
ture’s power to modify the court structure 
or to remove or discipline judges (Article 
97 and 124 I). Neither the legislature nor 
the executive has exclusive power over the 
number of judges on the appellate bench, 
which can be altered only on the proposal 
of the judges themselves. The internal reg- 
ulations and organization of internal serv- 
ices of the courts are subject to the sole 
control of the judges. The overall judicial 
organization can be revised by the legisla- 
ture only after five years following the pas- 
sage of a previous court reorganization bill 
unless acting on the proposal of the judges 
themselves. 








3. Proposed amendments to the Federal Constitu- 
tion requiring four years of apprenticeship before 
admission to the career magistrature have been un- 


successful. See: Mario Guimaraes, O Juiz e a Funcao 
Jurisdicional; Forense, Rio de Janeiro, 1958; p. 91, 
sec. 49, 
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The Palace of Justice in Brazil’s new capital city, Brasilia. 


With the constitutional prohibition on 
the transferral of judges, when a judicial 
district is elevated or abolished the district 
judge has the option of retaining his pres- 
ent seat under his previous status in the 
career, transferring to a district of equal 
judicial rank, or, if none is available, enter- 
ing temporary retirement with full pay un- 
til a suitable vacancy becomes available. 
Although the latter provision sometimes 
works for the waste of valuable judicial 
manpower, it was purposefully designed to 
impede former legislative attempts to con- 
trol uncooperative judges by maneuvering 
judicial districts. Transferral, however, can 
be compelled in the public interest as de- 
termined by a two-thirds vote of the appel- 
late court judges. 

Discipline of judges for any infractions, 
common crimes or breaches of trust, is the 
sole prerogative of the judges themselves. 
One judge in each state, elected as a disci- 
plinary officer, oversees the functioning of 
the judiciary, keeps statistics and receives 
and investigates complaints. Should a judge 
be subject to disciplinary measures, he is 
heard and tried by judges of the state appel- 
late court. Should charges be made against 
a judge of the state appellate court, the 


Federal Supreme Court has original and 
final jurisdiction. The Congress tries Su- 
preme Court judges for serious offenses, 
but otherwise is without control over the 
removal or disciplining of judges. 

Perhaps the most important guarantee 
provided for the judiciary is the attempt to 
insulate him from economic pressures by 
the executive or the legislature. Under the 
Constitution (Article 124, VI), the remu- 
neration of a judge of the state appellate 
court cannot be less than the secretaries of 
state, i.e. the chiefs of the various depart- 
ments of state government. The salaries of 
lower court judges are linked by percentage 
to the base salary of the appellate court 
judge. In addition, all judges benefit by 
bonuses for length of service and for de- 
pendents. Retirement at full pay is com- 
pulsory at the age of 70 or optional after 
30 years of service. 

While the salary guarantee would appear 
to be well conceived, in practice, in an in- 
flationary economy, it encounters many ob- 
stacles. The judge is naturally forbidden to 
partake in any business or law practice or 
to hold any other job except that of profes- 
sor.4 The secretaries of state, while also 
bound by conflict of interest rules, are 





4. Federal Constitution of the United States Brazil. 
1946, Article 96. See also: Commercial Code, Lei No. 


566 of June 25. 1850 (still in vigor) Article 2, No. 1, 
and Article 3. 
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usually men who have attained some meas- 
ure of wealth and position. Generally, their 
needs are less critical than the judge who, 
in his chosen career, has never had the op- 
portunity to acquire wealth. Consequently, 
although earning well above the average 
per capita income for their societies, the 
judge can seldom afford more than a 
modest, middle class existence. 

The dissatisfaction of the judges with 
their economic condition was clearly mani- 
fested in a survey of the judges that was 
taken in 1960,5 wherein the vast majority 
considered their remuneration inadequate. 
(See ‘Table I). The strains of this situation 
are patent when one considers that, in a 
society with a comparatively small, inti- 
mately linked elite, his social intercourse 
is often with that elite. 

These factors, low salary coupled with 
the demands of embarking on the career 
in the interior cities, create what is perhaps 
one of the principal defects of the career in 
a developing country, its inability to attract 
top-level people. 

Economic and Social Environment 

To understand this problem of the career 
judiciary, one cannot isolate it from the 
prevailing economic and social environ- 
ment. Brazil is a hybird country. It is graft- 
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ing a fast-moving, industralized, cosmopoli- 
tan society onto areas largely untouched 
and unmoved by the modern world. ‘The 
great economic opportunities existing in 
the large cities for ambitious young men 
stand in contrast to near primitive condi- 
tions in some interior areas, especially those 
areas to which the young judge will be 
sent to begin his career. For young law 
school graduates who have savored the con- 
veniences of cosmopolitan life, the incon- 
veniences of the interior are not insignifi- 
cant. If he has a family, the lack of good 
higusing, adequate medical care, and edu- 
cational facilities are often insurmountable. 
Even those students who might be other- 
wise attracted by the comparative tranquil- 
lity and security which appears inherent 
in a life in the magistrature usually can 
qualify for a position offering similar ad- 
vantages in the expanding government 
bureaucracy, a position which does not de- 
mand the great sacrifices of the career serv- 
ice. 

The result is that many who choose the 
magistrature are, apparently, often moti- 
vated by economic necessity and lack of 
alternatives rather than dedication to a 
profession. This hypothesis was corrobo- 
rated in a recent survey.® The class origins 





Annual per capita income for Brazil: $150.00* 


TABLE | 


Judicial salaries, and judges’ opinion of their adequacy 











Overall Percen- Aver. Salary Per Cent Aver. Salary Per Cent 

average tage of those Dissat- of those Not 

salary Satisfied Satisfied isfied Dissatisfied Responding 
Appellate Court Judges $3,120 33% $4.600 63 % $2,460 4% 
Lower Court Judges $1,680 8% $2,500 90% $1,560 2% 
Overall Totals $2,160 16% 82% $1,760 2% 


$3,850 








*Annuario Estatistico do Brasil, 1960; Conselho Nacional de Estatistico, Rio de Janeiro; p- 215. Approximate 


figure in dollars. 

5. Complete details of this survey, which was made 
by the author in Brazil while on a fellowship under 
the Inter-American Cultural Convention, was pub- 
lished in the Inter-American Law Review, Vol. 4, 
No. 1, January-June, 1962. 


6. The survey was also made by the author in Brazil 
ona fellowship under the Inter-American Cultural Con- 
vention. Over 1,100 law students throughout Brazil 
were polled. The author will be pleased to furnish 
further details to those who may be interested. 
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of those students who considered entering 
the career (See Table II) tended towards 
the lower and middle economic levels, and 
their cultural background, as evidenced by 
the education of their fathers, was also be- 
low the average of all law school students 
(See Table III). 

Another index of the lack of the attract- 
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tion of the judiciary was evident in the 
students’ response to the direct question 
whether they definitely desired to enter the 
career magistrature; only 33 of 1,139 stu- 
dents, 2.9 per cent, answered yes. In con- 
versation with professors and judges, the 
author was advised that those who apply 
for the magistrature are not generally in 








TABLE Il 


Economic origin of law school students, in relation 
to their attitude towards the career judiciary 


Economic Class* Total 
Percentage Percentage Percentage Percentage number 
of of of of total of students 
Upper Middle Lower** responses responding 
eee eee it a a ee 
Overall total of all students 21% 58% 21% 100% 1,139 
Definitely would consider 
career magistrature 10% 45 % 45 Yo 2.9% 33 
Might consider possibility 
of entering career 17% 60% 23% 41 % 469 
Definitely would not consider 
entering career 22% 98% 20% 45 oe 510 Se 





*Economic class was determined by an index based on the ownership of various material goods. 

**The “lower class” is, in reality, the lower-middle groups. The survey indicated that there were relatively 
few students from the true lower classes. 

***The balance of the students did not know or did not respond to the question. 





TABLE Ill 


Education of the students’ fathers, in relation to 
the students’ attitude towards the career judiciary 








Per Cent Total num- 
Per Cent Per Cent Per Cent No Per Cent ber of 
Univer- Secon- Elemen- Educa- Not students 
sity dary tary tion Responding responding 
Overall total of all students 32% 31% 32% 1% A% 1,139 
Definitely would consider 
career magistrature 21% 24% 49% 3% 3% 33 
Might consider possibility 
of entering career 32% 31% 32% 1% A% 469 
Definitely would not consider 
entering career 32% 30% 33% 0% 5% 518** 
Actual judges* 29% 27% 37% — 7% 99 





*See survey referred to in Table I. Because of the different era, the figures are not comparable. They are 
noted here solely for informational purposes. 
**The balance of the students either did not know or did not respond. 
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the top levels of their classes. ‘There are, of 
course, many excellent, dedicated men at- 
tracted to the judiciary, but the average ap- 
pears to be as described. 

Clearly, the career magistrature is not 
appealing to all levels of the society. Con- 
sidering the importance of high calibre per- 
sons in the judiciary, this is a grave defect 
indeed. Equally important, where living 
conditions in the interior are unusually 
trying or where the economic attractions 
of the capital city are unusually enticing, 
many states are unable to induce enough 
young men into the magistrature to fill all 
vacancies. Consequently, many communi- 
ties in the interior, especially at the lowest 
level, are wanting representatives of the 
judicial branch of the government;’ justice 
is available to the people in these areas 
only after much travel and great incon- 
venience. 


The Judges’ Contribution to 
Cultural Development 


An unanticipated by-product of the judi- 
cial career is its unique effect on the intel- 
lectual development of the country. The 
young judge, steeped in theory and fresh 
from the zealous and provocative atmos- 
phere of the law faculty, is frequently the 
only representative of the state government 
in the interior area to which he is going. 
Similarly, he is often the only person in the 
area with a higher education. Although 
constitutionally forbidden to partake in 
partisan politics (Article 96, III), this 
youngster is the unwitting bearer of cul- 
ture and knowledge into the interior areas. 
His impact on local society, of course, de- 
pends on his individual personality. No 
less important is the potential impact on 
his personality from being placed so sud- 
denly in a position of respect and authority. 
A mature, top-level person may maintain 
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some perspective of his position. ‘The more 
mediocre the person, the greater the possi- 
bility of distorting his sense of perspective, 
with consequent effects on his open-minded- 
ness and on his judicial career. 

The fact that this young man is one of 
the few personal sources of new ideas and 
stimulation in the area to which he is going 
focuses attention on another aspect of the 
career. In the United States judges are 
selected after their professional abilities, 
thinking, and public record have been 
clearly defined. We know, for better or 
worse, the kind of man we place in the 
position of judge. The career magistrature, 
in contrast, has few clues to the judicial 
temperament, the political thinking or the 
future development of this young man. He 
is an unknown quantity in more ways than 
one. In selecting this young man for so 
responsible a position, on which the liber- 
ties and rights of the citizens depend, the 
society is taking a calculated risk ‘that bal- 
ance will prevail. 

Perhaps this is not so perilous as might 
at first appear. In the last analysis, the 
calibre and moral fibre of the judge will 
be no better than the sense of social re- 
sponsibility prevalent in the society as a 
whole. Given two countries of equal matur- 
ity and development, the career magistra- 
ture would appear to have a far better 
chance than any other system of ensuring a 
strong, dedicated judiciary. A well paid ca- 
reer judiciary in the United States would 
not be subject to the short-comings of the 
career as it functions in Brazil. And it cer- 
tainly appears true that in Brazil, whatever 
the shortcomings of the present system, any 
other method of judicial organization would 
retain all the existing problems in addition 
to incorporating many others. Whatever 
else may be said, in seeking to create a 
worthy judicial corps, Brazil has tried to 
leave no stone unturned. 








7. Carr L. Donald, Brazilian Local Self-Government: 
Myth or Reality? The Western Political Quarterly. 
Vol. XIII, No. 4, December 1960, p. 1043. Mr. Donald 
explains the political machinations which result in 


the unwarranted creation of many municipios even 
when no personnel are available to administer them 
properly. 






plbonay. with the rising tide of general 
community interest in preserving outstand- 
ing architecture reflecting America’s past, 
we of the legal profession have an impor- 
tant part to play in preserving the many 
stately courthouses that embody the tradi- 
tion of law in American history and are 
the particular heritage of the bar. 

The pleasant discoveries that can be 
made in pursuing an interest in early 
American court houses emphasize the need 
to head off misguided efforts to destroy 
these buildings in the name of “progress.” 





WHITNEY NORTH SEYMOUR, JR., is chairman of 
the Committee for the Preservation of Historic Court- 
houses of the New York State Bar Association, and 
is also an amateur artist. The photograph, one of Mr. 
Seymour’s oil paintings, is of the Orleans County court- 
house at Albion, New York. It was the site of the first 
ceremony sponsored by the New York State Bar As- 
sociation to stimulate interest in the preservation of 
courthouses. 


Preserving 
Historic 
i Courthouses 


By Whitney North Seymour, Jr. 


In the handsome white stucco Nelson 
County Courthouse in Lovingston, Vir- 
ginia, a number of portraits of distin- 
guished citizens decorate the courtroom 
walls, including one of Robert Whitehead, 
who served as commonwealth attorney for 
several terms in the late nineteenth cen- 
tury. The portrait of Mr. Whitehead shows 
a bearded gentleman with a flickering 
smile, his hands in his pockets. Beneath the 
portrait is a brass plate containing a sum- 
mary of Mr. Whitehead’s career and this 
commentary on the portrait by some local 
admirer: 


There stands old Bob Whitehead, as 
usual with his hands in his pockets. I never 
saw them in anyone else’s. 


In the book-lined Superior Courtroom 
in the Barnstable County Courthouse in 
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Barnstable, Massachusetts, the principal 
item of architectural decoration is a three- 
foot silver codfish, hanging from the cen- 
ter of the ceiling. 

A number of county courthouses, includ- 
ing those at Newfane, Vermont, and Johns- 
town, New York, have bell towers in which 
the bells are still rung at the opening of 
court or to announce the return of the 
jury with a verdict. 

‘The handsome red brick Madison County 
Courthouse in Madison, Virginia, with the 
Blue Ridge Mountains in the background, 
has a bronze plaque prominently placed 
on the front of the building, memorializ- 
ing a visit by a former President of the 
United States. 


On August 17, 1929 


HERBERT HOOVER, 
President of the United States, 


met here with the citizens of Madison 

County as their neighbor and friend, and 

eloquently thanked them for their 

hospitality. Speaking of his fishing camp at 

the headwaters of the Rapidan River, Mr. 

Hoover concluded his remarks with these 
words: 


“Next to prayer, fishing is the most . 
constant reminder of the democracy of life, 
of humility and of human fraility — for all 
men are equal before fishes. And it is de- 
sirable that the President of the United 
States should be periodically reminded of 
this fundamental fact — that the forces of 
nature discriminate for no man.” 


This tablet placed by a Culpeper neighbor. 
August 1960 





These are a few samples of early Ameri- 
can county courthouses that still are func- 
tioning in many of the counties across the 
United States. 

The county courthouses are the hard 
core of American jurisprudence. Many of 
the courtrooms themselves have a special 
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air about them that would stir the heart 
of any red-blooded trial lawyer. Even on 
a visit to an empty courtroom, it is hard to 
resist the urge to stand before the empty 
jury box and make an impassioned plea on 
behalf of some imaginary client. 

The older county courthouses are the 
particular heritage of the bar and should 
be their special responsibility. Judges and 
lawyers together can do this to preserve the 
fine court buildings that still administer 
Justice across our land. 

Some county courthouses have a surpris- 
ingly important place in community his- 
tory. Many significant trials and other 
events in the early history of our country 
can be identified with particular court- 
houses through a little research. Not all 
of the older county courthouses have wit- 
nessed illustrious trials, but their place in 
the history of the community is still large. 

In many counties, the courthouse was the 
first public building to be erected. It usu- 
ally reflected the hopes and aspirations of 
the county’s founding fathers. County seats 
were frequently selected after fierce com- 
petition among various communities, and 
the county courthouses often reflected this 
competitive spirit in trying to outdo neigh- 
boring courthouses in grandeur and style. 
When originally constructed, the older 
county courthouses served not only to house 
court facilities, but also included offices for 
the sheriff, district attorney, grand jury, 
county clerk, board of supervisors, or simi- 
lar governing body, and other official func- 
tions. In most cases, these other uses have 
far outgrown the capacity of the original 
building, and therein usually lies the urge 
to demolish the existing courthouse and 
replace it. 

Many of the present older county court- 
houses are themselves replacements for 
earlier buildings. The originals frequently 
had been outgrown, or destroyed by fire 
or some other calamity. Whether colonial, 
federal, Victorian or even later in period, 
however, these older buildings deserve the 
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sympathetic attention of the members of 
the bar to insure that they are preserved 
for future generations. 


Architecture Is a 
Reflection of American Tastes 


Architecturally, the historic county court- 
houses of America are more significant as 
period pieces than as examples of impor- 
tant original design. Most counties have 
suffered from the perennial ailment of 
shortage of funds, and the results in the 
construction of courthouses are apparent. It 
is unusual to find that an outstanding 
architect has been retained to design a 
county courthouse. Instead they have 
been confected by local architects imitat- 
ing some of the grander styles in order to 
achieve the imposing character prescribed 
by county officials. The result, however,,. is 
nonetheless a good reflection of the archi- 
tectural tastes of America. 

In older states, like Virginia and North 
Carolina, may be found fine specimens of 
colonial design. Other areas reflect some 
later period in which the county was estab- 
lished, or when the current courthouse was 
constructed. A large number of these date 
from what we laymen loosely call the 
“gingerbread” period following the Civil 
War. These buildings, once considered 
monstrosities, have now attained a status of 
great architectural charm with the renais- 
sance of interest in Victorian decor. 

Not all of the beauty of old courthouses 
is in the exterior. The courtrooms them- 
selves frequently are great treasures. In 
contrast to the antiseptic air of many of 
our modern courtrooms in office-building 
structures, the older courtrooms usually 
have great sweep and dignity, with hand- 
some furnishings and high windows. 

Beyond the courthouse buildings them- 
selves is the setting in which they are usu- 
ally found, on a square or set in wide lawn 
lined with stately trees. These adjacent 
open spaces provide sorely needed greenery 
and park land to relieve what has often 
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become a grim downtown urban area in 
many county seats. Unfortunately county 
officials are frequently tempted to eye such 
space for parking lots or other “improve- 
ments.” 

The increasing occurrence of commu- 
nity battles to protect landmarks reminds 
us lawyers that we should not take our his- 
toric courthouses for granted. Instead of 
seeing only the occasional inconveniences 
in these buildings, we should start thinking 
affirmatively about their-good points and 
how to protect them. 

The threats to the existence of historic 
county courthouses are ever-present, in 
greater or lesser degree. The greatest threat 
comes from the county employees and of- 
ficials who must use the facilities in the 
courthouse on a day-to-day basis. Obvi- 
ously, the working facilities in these older 
buildings do not match the efficiency of 
modern office structures and the people 
who work in them develop a sense of right- 
eous indignation at their relative inefh- 
ciency. This indignation sooner or later 
gives voice to the need for a new building. 
The threat can be headed off by providing 
up-to-date office equipment and lighting in 
the courthouse offices used by full-time per- 
sonnel, together with such renovation as 
will make the offices function properly 
without destroying the basic character of 
the building. 

Other threats come from local exponents 
of ‘progress’ who do not like the idea of 
being considered old-fashioned and would 
like to see the old courthouse building re- 
placed by a modern “‘County Center.” 
Modern county buildings are frequently 
necessary to meet increasing governmental 
responsibilities, but they should be placed 
on new sites and not used as an excuse to 
tear down the old courthouse. Similarly the 
open space surrounding the courthouse, 
which is so important to the preservation 
of its dignity, is constantly being eyed by 
people who would like to fill it up with 
new buildings, garages or parking spaces. 
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This traveling display of color transparencies of selected New York State courthouses has been exhibited at 
principal local bar associations, law schools and courthouses as part of a general educational program to stimu- 
late interest in these historic buildings. 


This threat must be met by good citizens 
who are able to say “‘no,’”’ and mean it. 


The Present Stage of 
Preservation Activities 


The movement to protect and preserve 
historic county courthouses is in its infancy, 
but many things have already been done 
in particular parts of the country. A local 
citizens’ group is fighting a raging battle 
in Kentucky to preserve the Henderson 
County Courthouse. Other local citizens’ 
groups have been waging campaigns to pre- 
serve courthouse structures for civic pur- 
poses after they have ceased being used for 
their judicial functions, including the Jef- 
ferson Market Courthouse in New York 
City, the old Onondaga County Courthouse 
in Syracuse, New York, the Sedgwick 
County Courthouse in Wichita, Kansas, 
and the old Montgomery County Court- 
house in Dayton, Ohio. 

On a broader front, the National Trust 
for Historic Preservation has begun efforts 
to stimulate general interest in the preser- 
vation of historic courthouses among citi- 


zens active in preservation work. 

Within the organized bar, the claim for 
first credit for courthouse preservation 
activities is made by New York State. In 
1957 the New York State Bar Association 
created a Committee for the Preservation 
of Historic Courthouses, believed to be the 
first such committee in the United States. 
In the five years of its existence the com- 
mittee has been feeling its way along trying 
to find the most effective means of arousing 
interest in the preservation of historic 
courthouses in the state. It has accumu- 
lated a fair amount of historical material 
and other useful data on the background 
of outstanding county courthouses, and its 
members have visited many of the buildings 
in person. The committee has worked out 
a course of action on three separate fronts, 
all of which it is now pursuing actively. 

The first line of attack by the state bar 
committee has been to stimulate general 
interest in historic courthouses as a sub- 
ject of importance to the legal profession. 
One step has been the publication of arti- 
cles about particular courthouses in the 
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New York State Bar Journal. This past 
year the committee has circulated a travel- 
ing exhibit portraying 30 of the state’s 
handsomest courthouses by means of color 
transparencies mounted at appropriate lo- 
cations on a state map and backlighted for 
easy viewing. The display has been exhib- 
ited at local bar associations, courthouses 
and law schools. 


Encouraging Local Pride 


A second line of attack has been to stim- 
ulate interest in particular counties to pre- 
serve the local courthouse. This has largely 
involved encouragement of local pride in 
the courthouse and its history. ‘The state 
bar association has initiated and sponsored 
special ceremonies in Orleans County and 
in Schoharie County, with the active par- 
ticipation of local lawyers and judges. In 
both cases handsome plaques have been 
presented to the county board of supervi- 
sors in recognition of the fine state of pres- 
ervation of the courthouse, and descriptive 
folders have been prepared for distribution 
to tourists, local residents and others who 
might be interested in the building. The 
over-all effect of each of these ceremonies 
has been a reawakening of local pride in 
the courthouse which should offset any ef- 
fort in the immediate future to tear it 
down. The committee plans to repeat these 
ceremonies at respectable intervals in vari- 
ous parts of the state. 

The third approach used by the New 
York State Bar committee to aid in the 
preservation of historic county courthouses 
has been the dissemination of practical 
“how-to-do-it” information to local bar as- 
sociations and officials. This has included 
distribution of a guide to the renovation of 
courthouse buildings issued by the Insti- 
tute of Judicial Administration in 1958, 
and more recently a kit prepared by the 
American Institute of Architects on how to 
arouse the community to preserve historic 
buildings. The committee itself has pub- 
lished and distributed a folder entitled 
“How to Save a Courthouse,” which con- 
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tains a check list of steps that might be 
taken by lawyers, judges and other inter- 
ested citizens to protect particular court- 
houses. 

These various efforts should be multi- 
plied across the United States if we are 
effectively to protect our heritage of fine 
courthouses against improvident demoli- 
tion. Individual lawyers and judges can do 
a great deal to aid in the process. One way 
is to urge their state and local bar associ- 
ations to initiate programs to develop in- 
terest in the preservation of the county 
courthouses. Another way is to urge local 
civic groups of which they are members to 
take an active part in developing local 
pride and interest in particularly worthy 
buildings, including the courthouse. A 
third way is through the formation of a 
special group of like-minded citizens set up 
expressly to take affirmative steps to de- 
velop interest in the courthouse and its 
preservation. 


How to Preserve a Courthouse 


These are some of the things that might 
be done by any of these groups to help 
preserve a worthy historic courthouse: 


1. Request the county officials to author- 
ize funds in next year’s budget for paint- 
ing, repairs and other upkeep that may be 
neglected. The first step in preservation is 
to prevent decay. Nothing fancy, just keep 
it clean and bright. 


2. Bring up-to-date the working facili- 
ties in the courthouse, including the county 
clerk’s office, jury rooms, district attorney’s 
office, sheriff’s office, rest rooms and the 
like. Urge the county officials to install 
modern lighting, air conditioning where 
appropriate, new furnishings, counters and 
filing equipment. Ask them not to throw 
out handsome old furniture or alter the 
courtroom. The basic feeling of the court- 
house must be kept. The people who work 
every day in the offices, however, are en- 
titled to efficient facilities and should feel 
satisfied with them. If not, they will be the 
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loudest spokesmen for “tearing the old 
building down.” 


3. The trees, too, need protection. Re- 
sist any movement to mar the courthouse 
green in order to make a parking lot or 
other “practical” use of the property. The 
surrounding greenery is important in pre- 
serving the character of the courthouse for 
future generations to enjoy. 


4. Remind the local historical society 
and similar groups that the county court- 
house is the historic center of government 
and should be featured in displays and 
write-ups. Be sure it is described in any 
local historical brochures. 


5. Plan observances of public holidays 
and other important events in the court- 
room or on the courthouse steps. 


6. Check the guide books, which describe 
the county such as AAA and commercial 
publications, to make sure that they in- 
clude a reference to the courthouse as an 
important local sight. If they do not, write 
to the publishers and point out the over- 
sight. 


7. Look for post cards showing hand- 
some color views of the courthouse on sale 
in local drug stores and hotels. If none are 
available, urge the proprietors to ask their 
distributors to publish one. 


8. Read a little history about the set- 
tling of the county, the construction of the 
courthouse, and some of the more colorful 
trials. This makes good material to supply 
to local newspapers for feature stories. 


9. Stimulate publication of pictures of 
the courthouse on the cover of telephone 
directories, restaurant menus, bar associ- 
ation publications. 


10. Prepare to man the dikes whenever 
anyone suggests tearing down the old court- 
house and replacing it with a modern 
building. Make sure you know ahead of 
time those you can count on who will at- 
tend official meetings, write letters to the 
newspaper, and otherwise speak up in favor 
of modernizing the offices in the present 
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building and making it continue to serve 
for years to come. 


Helpful Aids 


There is a good bit of helpful material 
on preservation which would be useful to 
anyone actively interested in the subject. 

An excellent general working tool is the 
American Institute of Architect’s Public 
Relations Kit, “Arousing the Community 
to Its Achitectural Heritage,” which may 
be purchased for 10 cents a copy from the 
National Trust for Historic Preservation, 
815 17th Street, N. W., Washington 6, D. C. 

‘The National Trust itself has a number 
of other publications on the general sub- 
ject of historic preservation which are 
available to members. Active membership 
is 10 dollars a year. 

Much practical information on renovat- 
ing existing courthouses to increase their 
efficiency may be found in “A Guide to 
the Construction and Renovation ‘of Court 
Buildings,” available for 50 cents a copy 
from the Institute of Judicial Administra- 
tion, 40 Washington Square South, New 
York 12, New York. 

The publications of the Committee for 
the Preservation of Historic Court Houses 
of the New York State Bar Association are 
available on request to that Committee at 
99 Washington Avenue, Albany 10, New 
York. 

‘There is a sign on the front steps of the 
County Court House at Warrenton, Vir- 
ginia, which commands: 


“No Loafing” 


‘This instruction applies fully to the pres- 
ervation of historic courthouses. The forces 
of “progress” are everywhere at work, some 
with the benefit of enlightenment and 
some without. They can destroy a beautiful 
old courthouse at the drop of a hat, unless 
those who care about our tradition of legal 
institutions are there to speak up for pres- 
ervation. ‘The time to start speaking up is 
now, not when the bulldozers arrive at the 
site. 


Kentucky ’s Committee 


ow the 


Administration of Justice 


ear aces has taken action to over- 
come a problem common to most states: 
lack of adequate and constructive coordina- 
tion between the various branches of the 
legal profession, particularly those con- 
cerned with the administration of justice. 


Creation of the Committee 


The Board of Bar Commissioners of the 
Kentucky State Bar Association, meeting in 
January, 1961, unanimously adopted a reso- 
lution calling for creation of an ad hoc 
committee “for the purpose of establishing 
a closer working relationship between the 
bench, the bar and the office of attorney 
general in the administration of justice, 
and to recommend the enactment of such 
legislation as may be appropriate to facili- 
tate the discharge of the duties of these of- 
fices.’ Membership of the Committee on 
the Administration of Justice created pur- 
suant to this resolution included: the chief 
justice and the administrative director of 
the Court of Appeals; the president and the 
secretary of the Kentucky State Bar Associa- 
tion; a bar commissioner; deans of the 
state's two law schools; the president of the 
Commonwealth Attorneys Association; a 
representative of the Kentucky Municipal 


JOHN B. BRECKINRIDGE, a member of the Ameri- 
can Judicature Society, is Attorney General of 
Kentucky. 


by John B. Breckinridge 


League; a representative of the circuit 
judges; the Governor’s administrative as- 
sistant and special assistant in charge of re- 
organization; and the Attorney General. 

Each of the groups represented had its 
own organization, concerned with matters 
of interest to that particular group, but 
this was the first time they had been 
brought together to consider problems and 
projects common to all. The bar associa- 
tion resolution recognized that, while a 
widely-represented committee was neces- 
sary to make policy, a smaller group was 
needed to plan meetings and screen mat- 
ters for committee attention. Accordingly, 
a small secretariat was named “‘to develop 
areas for study in their order of priority, 
prepare agenda and undertake research for 
the preparation and circulation of drafts 
for the consideration of committee mem- 
bers.” 

The first meeting was held, appropriately 
enough, on Law Day, May, 1961, and was 
devoted primarily to considering the com- 
mittee’s function and to delineating areas 
for study. An ambitious program of re- 
search was outlined, much of which was 
intended as a basis for developing legisla- 
tion. At the second meeting, on June 19, 
the committee’s first action on a full agenda 
was to strike “ad hoc’ from its name, rec- 
ognizing that it would be a permanent and 
continuing body. By the third meeting on 
March 19, 1962, research had progressed 
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sufficiently to permit distribution of semi- 
final drafts. 


Research Program 


At the suggestion of bar association rep- 
resentatives, the committee approved a 
study of bar discipline procedures. ‘The 
normal discipline case in Kentucky takes 
several years from the filing of a complaint 
to final action. These procedures may have 
an unfavorable effect on public opinion, 
appearing to be dilatory in their discharge. 

The first major research project ap- 
proved by the committee concerned the 
relationship of the office of attorney gen- 
eral to state agencies, courts, local officials 
and the general public. In Kentucky, the 
attorney general has no power over law 
enforcement officials and even state agen- 
cies may employ counsel independent of 
his office. The feasibility of greater coordi- 
nation and possible centralization of the 
state’s legal functions appeared a fruitful 
subject of research. 

Research was limited to the factual com- 
pilation and analysis of data. The history, 
powers and duties of the attorney general’s 
office and relationships with other state 
agencies and with local officials were ex- 
plored. Attention was given both to the 
common law and statutory background and 
to actual working relationships. 

Research was done on,a cooperative ba- 
sis, not only to ensure optimum use of ex- 
isting facilities, but to prevent any possible 
bias in content or presentation. The at- 
torney general’s office furnished staff con- 
sultation, assistance in data collection, sec- 
retarial and reproduction facilities and co- 
ordinated and edited the entire study. Part 
of the research was done by the state law 
schools, under contract with the Attorney 
General, and part by law students who 
were employed as summer trainees in the 
attorney general’s office. ‘The Court of Ap- 
peals made the services of law clerks avail- 
able on a part-time basis during the sum- 
mer of 1961. 


Vol. 46, No. 7 


The study is now in semi-final draft form 
and will be going to press soon, for pub- 
lication as a supplement to the Kentucky 
Law Journal. Among the data included are 
the results of a questionnaire sent to all 
commonwealth county and city attorneys 
exploring the actual nature of their duties 
and their relationships to each other and 
to the state. This is the first time such a 
survey has been made in Kentucky. Infor- 
mation about relationships on the state 
level was obtained by interviewing attor- 
neys in each department that employs legal 
staff. Other primary data include an analy- 
sis of more than one thousand opinions by 
subject and request. Comparative material 
on other states was obtained from question- 
naires prepared and circulated by the 
Council of State Governments, supple- 
mented by an analysis of statutes and cor- 
respondence with selected states. 

A second major study was initiated in 
1962, under a similar cooperative .research 
arrangement. It will deal with law enforce- 
ment on both the state and local level, with 
intensive analyses of the role of local offi- 
cers and state agencies. Plans are also un- 
der way to hold a statewide conference on 
the administration of justice. 


A Clearing House 
for Legislation 


One of the committee’s primary purposes 
is to provide orderly consideration of legis- 
lative proposals affecting the legal profes- 
sion and to act as a clearinghouse for bills 
proposed by other groups. The commit- 
tee did not formally endorse bills submit- 
ted to the 1962 General Assembly, but did 
coordinate and review legislation. One of 
the most significant enactments which had 
been reviewed by the committee made cir- 
cuit judges ex officio commissioners of the 
Court of Appeals. The judges will receive 
supplemental salaries as commissioners and 
will review cases and perform other duties 
assigned by the Court of Appeals. 

Another aspect of the committee’s con- 
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cern with legislation, and one that prom- 
ises to be particularly beneficial to the bar, 
is a review of Court of Appeals decisions 
to identify cases which indicate a need for 
remedial legislation. Court of Appeals opin- 
ions were reviewed by the research staff, 
to find cases where the court upheld legis- 
lation rather than interfere with the legis- 
lative function but, at the same time, ques- 
tioned the law’s form, content or language. 
The attorney general’s office also wrote to 
all circuit judges, commonwealth attorneys, 
county attorneys, and presidents of local 
bar associations asking their help in identi- 


fying such cases. Corrective legislation was 
drafted. 


National Association of 
Attorneys General Committee 


‘The committee has been greatly encour- 
aged by the recognition accorded its efforts. 
Copies of minutes, the proposed study out- 
line and other materials were sent to the 
attorneys general of other states for their 
suggestions. Most of them not only took 
the time to review and comment on these 
materials, but expressed a high degree of 
interest in the study. Several indicated that 
they were considering such a project in 
their own state. 


Judicial Administration and the Legal Profession 
A BIBLIOGRAPHY 


compiled and annotated by 
FANNIE J. KLEIN, LL.B., LL.M. 

Assistant Director and Librarian of the Institute of Judicial Administration 
OVER.-6000 ANNOTATED ITEMS, 100 PAGES OF INDEX BY SUBJECT, JURISDICTION AND AUTHOR 
Sponsored by the Institute of Judicial Administration 
and the American Judicature Society 


$30.00 


Please send 


copies to the address below: 


Equally indicative of a general interest 
in evaluating states’ administration of jus- 
tice was the action of the National Associ- 
ation of Attorneys General Conference in 
June, 1961. The Conference adopted a res- 
olution creating a standing committee on 
the office of attorney general, modeled in 
part on the Kentucky committee. ‘The Na- 
tional Association, through the Council of 
State Governments which serves as its 
secretariat, had previously circulated a 
questionnaire to all attorneys general. ‘The 
questionnaires dealt extensively with the 
powers, duties and operation of the office 
and, when compiled, will provide useful 
primary data that are not otherwise avail- 
able. The newly-created committee will 
evaluate and revise the questionnaire to 
obtain an even more comprehensive pic- 
ture of the role of the attorney general. 

It is hoped that both the national com- 
mittee and the Kentucky group will not 
only accomplish the purposes for which 
they were created, but that their experi- 
ence will prove of value to all of the states. 
Continuing self-evaluation and coordina- 
tion between the bench, the bar and the 
attorneys general will constitute a construc- 
tive step toward improving the administra- 
tion of justice. 
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Modern Courts for Oklahoma 


Our one hundred judges, lawyers and 
laymen attended a three day conference in 
Norman, Oklahoma, December 9-11, 1962, 
to consider three court reform proposals 
advocated by the Oklahoma Bar Associa- 
tion. Fourteen resource persons from ten 
different states participated in discussion 
groups on the five topics of the conference 
as well as delivering major addresses at the 
conference and appearing before more 
than 750 persons at various service club 
meetings in Oklahoma City. 

Initiated by the Oklahoma Bar Associa- 
tion and co-sponsored with the Joint Com- 


Arkansas and New Mexico. 

Glenn R. Winters, executive director of 
the Society, made one of the major presen- 
tations and Robert FE. Allard, assistant di- 
rector of the Society, acted as director of 
the Oklahoma conference. The planning 
committee included Jack N. Hays of Tulsa, 
president, and Kenneth Harris of Okla- 
homa City, executive secretary of the Okla- 
homa Bar Association, and G. M. Fuller of 
Oklahoma City, who acted as general chair- 
man. At the conclusion of the conference 
the following consensus was prepared and 
presented at the closing general assembly. 


mittee for the Effective Administration of 
Justice and the American Judicature So- 
ciety, this consensus conference followed 
the pattern of the 1959 National Confer- 
ence (45 J. Amer. Jud. Soc. January, 1962). 
Over 50 per cent of the persons present 
were non-lawyers representing industry, 
labor, agriculture, education, banking and 
business, newspapers and service clubs. Jus- 
tices of the state supreme court, trial judges 
and lawyers from a dozen Oklahoma com- 
munities were also present along with two 
observers from state bar associations in 


CONSENSUS 


OKLAHOMA COURTS AND 
JUDGES TODAY 


Oklahoma’s court system, measured by 
modern standards, has certain weaknesses 
which should be eliminated or minimized. 
Courts have developed in a haphazard man- 
ner since the founding of the state in 1907. 
It has been our good fortune to have many 
dedicated and competent judges, but the 
present system reduces opportunities for the 
best judicial service. 


The Discussion Leaders and Speakers included experts from 10 states. Among them were JUDGE LOUIS H. 
BURKE, presiding justice of thé District Court of Appeals, Los Angeles; GEORGE E. BRAND, Detroit lawyer 
and author, and former president of the American Judicature Society; JUDGE HOW ARD VORDER BRUEGGE 
of the Court of General Sessions, Shelby County, Tennessee; PROFESSOR JOHN E. CONWAY of the Univer- 
sity of Wisconsin Law School; W. ST. JOHN GARWOOD of Austin, retired justice of the Supreme Court of 
Texas; JUDGE IVAN LEE HOLT, JR. of the Circuit Court of St. Louis, Missouri, and chairman of the Section of 
Judicial Administration of the American Bar Association; IRA B. McCARTY, widely read political reporter for 
the Kansas City (Missouri) Star; THOMAS H. WAGNER, St. Louis businessman and lay member of the 16th 
Circuit Judicial Commission; JUDGE HARVEY UHLENHOPP of the District Court, Hampton, Iowa; and 
HUGO T. WEDELL, Wichita attorney and former justice of the Kansas Supreme Court. 
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Among the defects in the present system 
are the partisan political selection of judges, 
the uncertainties in the matter of judicial 
retirement, and the lack of an adequate 
method for dealing with complaints involv: 
ing the judiciary. 

In the area of the minor courts, Okla- 
homa suffers both from the lack of trained 
judges and from the so-called “fee system” 
of justice. 

This conference was convened to discuss 
and arrive at agreement where possible on 
these problems and how to deal with them. 


JUDICIAL SELECTION 
AND TENURE 


Oklahoma has been fortunate in securing 
many excellent judges under its present sys- 
tem of selection by partisan election. ‘These 
judges, however, have been excellent in spite 
of the method of selection, not because of it. 

Among the many shortcomings of parti- 
san election are: (1) judges are not free to 
devote all their talents and energies to the 
only task they should have, the proper ad- 
ministration of justice; (2) voters, particu- 
larly in statewide campaigns and those con- 
ducted in populous areas, have inadequate 
information on the qualifications of judi- 
cial candidates; (3) many of the persons 
best qualified to serve as judges are unwill- 
ing to undergo the pressures, expense, and 
uncertainties of frequent election campaigns 
and thus the public is deprived of the op- 
portunity to have the best possible judi- 
clary. 

It is indispensable to the proper function- 
ing of the judicial system that men who are 
to be judges be selected solely on the basis 
of their qualifications for judicial office 
rather than on their ability to campaign 
and to obtain partisan support. 

The objective of any method of selection 
should be to obtain judges free of political 
bias and collateral influence and possessed 
of qualities that will lead to the highest 
performance of their judicial duties. 

An allied objective to any method ol 
selection is security of tenure which must 
be provided for judges to assure the sta- 
bility and experience necessary for judges 
to best serve the public. 

The method of judicial selection and 
tenure proposed by the Oklahoma Bar As- 
sociation and currently before the Okla- 
homa Legislature is approved in principle 
as meeting these desirable and necessary 
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In front of the Oklahoma conference center are (left 
to right) ROBERT BLACKSTOCK, Bristow, presi- 
dent elect of the Oklahoma Bar Association; JOHN 
A. FOGLEMAN of West Memphis, representing the 
Arkansas Bar Association; JESS NELSON of Truth or 
Consequences, president of the State Bar of New 
Mexico, WOODROW PENDERGRASS of Tulsa, a 
labor leader and PRIMUS C. W ADE, a Tulsa attorney ; 
and JACK N. HAYS of Tulsa, president of the Okla- 
homa Bar Association. 


objectives. Particulars and specific details of 
this proposed method should be left for 
later determination as practicality and 
necessity dictate. Any such plan, however, 
should provide for a nonpartisan nominat- 
ing commission composed of lawyers, judges, 
and laymen and should leave with the 
people the ultimate decision in a noncom- 
petitive election whether a judge should be 
retained in office. 


RETIREMENT, REMOVAL AND 
DISCIPLINE OF JUDGES 


To insure judges that they retire from 
judicial office with honor and appropriate 
security, automatic retirement is desirable 
with age 70 most frequently mentioned. 

The long experience and wide knowledge 
of a retired judge should be available, with 
his consent, for post-retirement assignments. 

The level of retirement compensation for 
judges and their widows should be at all 
times reflective of the dignity of the judi- 
cial office. 

Less cumbersome and more effective pro- 
cedures for removal of judges, although in- 
frequently needed, should be provided. 
Proper safeguards for protection of all par- 
ties in interest should be available. 

In addition, methods other than remova!} 
should exist to discipline judges whose im- 


JUDGE ELMO HUNT- 
ER of Kansas City, 
Missouri, spoke from 
his own experience in 
an address before the 
conference on judicial 
selection. He was ini- 
tially appointed to the 
Kansas City trial bench 
at the age of 36 and sub- 
sequently to the Court 
of Appeals under the 
nonpartisan selection 
plan advocated by the 
Society. 





proper actions, although not of sufficient 
gravity to require removal, demean the judi- 
cial office. 


MINOR COURT ORGANIZATION 
AND ADMINISTRATION 


Minor courts in Oklahoma should be an 
effective arm of the judicial branch of gov- 
ernment to serve and protect the public. 
The present justice of the peace courts do 
not provide this service or protection. In 
addition, in many instances there is ineffi- 
cient use of county courts. 

The primary attributes of an adequate 
minor court system should be the prompt 
dispatch of legal matters at minimum ex- 
pense to litigants and administered by 
qualified magistrates who should be mem- 
bers of the bar. 

Judicial compensation for minor court 
personnel should be commensurate with 
duties performed and time required. Such 
compensation should not be based on col- 
lection of fees and fines: 


Between the small group discussion of the five con- 
ference topics and the assembly, the exchange of views 
continued over coffee, and in the dining room. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY Vol. 46, No. 7 


A thorough program of study and action 
should be undertaken to revise and mod- 
ernize the minor courts of Oklahoma in 
accord with the above principles. 


ACTION PROGRAMS FOR 
ACHIEVING IMPROVEMENT 
IN OKLAHOMA 


The courts belong to the people. The 
people have a stake in justice at all levels. 
All programs to improve the administra- 
tion of justice must be supported by both 
lawyers and laymen. 

The following steps should be taken: 

1. A broad educational program should 
be undertaken to acquaint all citizens of 
Oklahoma with these problems and their 
solutions. 

2. A citizen’s organization should be 
formed to support programs for judicial 
improvement. 

3. Specific measures should be intro- 
duced in the Oklahoma Legislature to 
achieve those ends which may be reached 
by legislation and to submit necessary 
constitutional amendments to a vote of 
the people. 

4. The initiative petition method 
should be used if legislative submission 
fails. 

5. A vigorous campaign should be con- 
ducted to insure success at the polls. 

6. After adoption of a reform program, 
citizens and interested organizations 
should maintain vigilant interest to the 
end that the spirit of adopted measures 
is not lost and that justice under law pre- 
vails in Oklahoma. 


The conferees heard seven major addresses at assem- 
bly sessions on judicial selection and tenure, court 
organization and administration. 





The March of Progress 





Major Constitutional Reforms 
Proposed in Pennsylvania 


Sweeping changes in Pennsylvania’s 88-year- 
old constitution have been proposed by the 
Pennsylvania Bar Association. Among the 
court reform proposals, previewed last month 
by Association President William A. Schnader, 
were provisions to unify the state court sys- 
tem, replace the present minor judiciary with 
magistrates’ courts staffed by judges who are 
lawyers, and eliminate the fee system. Others 
would abolish the grand jury system and 
authorize the legislature or courts to decide 
whether jury trials would be required in civil 
cases. 

Emphasizing the critical needs of the state’s 
major cities (Philadelphia has a 30,000 case 
backlog and delays of up to 45 months), Mr. 
Schnader said a unified system is essential to 
the efficient use of judicial manpower and the 
ultimate end of congestion. 

The final report, the result of more than a 
year of study by 14 committees of the Associa- 
tion, will be available after the first of the 
year. The association membership of 7,000 
lawyers will then vote by mail on each pro- 
posed change before recommendations are sub- 
mitted to the legislature. To become law by 
fall 1965—the bar’s target date for reform— 
the proposed constitutional amendments 
would have to be passed by two successive 
legislatures and approved by the voters. 

This major reform proposal culminates a 
long series of efforts to improve the adminis- 
tration of justice in Pennsylvania from citi- 
zens groups as well as the bench and the bar. 
Among these have been the Greater Philadel- 
phia Movement’s operations research study, 
Dispatch and Delay: A Field Study of Judicial 
Administration in Pennsylvania, conducted by 
the Institute of Legal Research of the Uni- 
versity of Pennsylvania, and the broad pro- 
grams for improvements announced by Chief 
Justice John C. Bell of the Supreme Court in 


1961 and by the Philadelphia Bar Association 
last May. (See Journal Index for Volume 45). 

In October, measures to combat congestion 
in Philadelphia were approved by the Board 
of Judges of the Common Pleas Court and 
will go into effect January 1, 1963. Recom- 
mended by Court Administrator, Judge Vin- 
cent A. Carroll, these changes will, for ex- 
ample, consolidate equity and non-jury civil 
trial lists, and require attorneys in civil suits 
to submit itemized lists of claims to the court, 
and report cases that have been settled out 
of court. 


Bar of New Mexico Renews Efforts 
To Improve Judicial Selection 


A proposed constitutional amendment to 
establish a non-partisan judicial selection sys- 
tem in New Mexico will be submitted to the 
1963 state legislature, Jess Nelson, president 
of the state bar, said last month. The associa- 
tion has requested all lawyers in the state to 
submit suggestions for an improved method 
of choosing judges, who now run for office 
on a partisan ticket. Although the merit plan 
advocated by the American Judicature Society 
was defeated in 1952, the campaign revealed 
a substantial body of support for the reform 
(35 J. Amer. Jud. Soc. 166, April, 1952). Un- 
der the plan, judges are initially appointed by 
non-partisan lawyer-laymen commissions, and 
tenure is subject to periodic non-competitive 
election. Although selection was never dropped 
from the agenda of the state bar, in the next 
decade the association concentrated its ener- 
gies on other programs, among them probate 
law reform, continuing legal education, judi- 
cial compensation, and establishing a bar jour- 
nal and law review. Reflecting the growing 
nation-wide demand for judicial selection re- 
form, a poll of lawyers at the 1960 annual 
meeting revealed a big majority in favor of 
resuming efforts to secure the plan for su- 
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preme and district judges. 

This renewed campaign comes in the wake 
of 1962 victories in Iowa, Nebraska and Illi- 
nois (46 J. Amer. Jud. Soc. 117, 1962). Iowa 
and Nebraska adopted the Society’s plan for 
all supreme and district court judges. Ilinois 
approved a plan for its state judges which 
omits the nominating commission but does 
include the tenure provision of non-competi- 
tive election. 


California Improves 
Pre-Trial Procedures 


New rules to increase the flexibility of Cali- 
fornia’s pre-trial procedures were announced 
by the Judicial Council this month. Effec- 
tive January 1, 1963, they are the outcome of 
a cooperative effort by The State Bar of Cali- 
fornia and the Judicial Council. The rules 
provide for the increased use of settlement 
conferences prior to pre-trial and permit par- 
ticular cases to be exempted from pre-trial by 
joint agreement of counsel with the approval 
of the judge assigned to the case. In addition, 
the new rules exclude all cases from pre-trial, 
which are triable in one day, and all cases 
within the jurisdiction of a municipal court, 
which are triable in the superior court of a 
county having no municipal court. 


Education Program Launched 
for Juvenile Court Judges 


New concepts in post-professional educa- 
tion are being incorporated into a three-year 
national training program for juvenile court 
judges. Conducted by the National Council 
of Juvenile Court Judges under a grant from 
the National Institute of Mental Health, the 
program of 30 regional or state institutes will 
reach most of the nation’s 3,000 juvenile court 
judges. Two have already been held—one in 
Zion, Illinois, in October, for judges of eight 
mid-western states, and the other last month 
in Warrenton, Virginia, for judges of eight 
eastern states. ‘The third program will be con- 
ducted in the southwest during February. 

In the training sessions, a small, carefully 
selected team of behaviorial scientists and ju- 
venile court experts guides groups of between 
40 and 45 judges in self-teaching experiments. 
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The program is directed towards helping the 
juvenile court judge understand himself, his 
working relations with others, the function 
of a court staff as a team, the community’s and 
the children’s relationship with the court and 
the professional growth of the judge. 

The National Council is an organization of 
more than 1,600 judges across the nation work- 
ing to improve the administration of justice 
for youth. This year the Council celebrated 
its twenty-fifth year of service to the juvenile 
court movement. Permanent headquarters for 
the Council were established at the American 
Bar Center on July 1, 1962, when Daniel L. 
Skoler, former assistant director of the Amer- 
ican Judicature Society, was named executive 
director. 


District and County Court 
Reforms Adopted in Ontario, Canada 


In step with the wave of minor court reform 
in the United States, improvements in the 
county and district courts of Ontario, Canada, 
have raised that court system to one of signifi- 
cant jurisdiction, unified it administratively, 
and provided for consolidation of facilites. 
The 1962 changes were the outcome of a com- 
prehensive study by Eric H. Silk, Q. C., deputy 
attorney general, including a survey of minor 
court jurisdiction in the United States in which 
the American Judicature Society participated. 
(45 J. Am. Jud. Soc. 214, 1962). 

The jurisdiction of the county and district 
courts in Ontario was raised from $1,000 to 
$3,000. Division court jurisdiction was raised 
from $200 to $400 in tort and to $400 in con- 
tracts. Appointment of division court judges 
will be made by provincial authorities; the 
provincial legislature will appoint a chief 
(administrative) judge of county and district 
courts. District judicial conferences will be 
held annually. 

The way was also cleared for improving the 
caliber of juvenile and family court judges by 
vesting discretion in the lieutenant governor 
in council and the attorney general to permit 
appointment of one judge for several munici- 
palities which will provide better salary and 
pension arrangements. This will make it pos- 
sible to appoint lawyers to these posts on a 
full-time basis. 


Bench and Bar Calendar 





December 


9-15—Conference on Modern Courts for 
Oklahoma, Oklahoma Bar Association. 
American Judicature Society and Joint 
Committee for Effective Administra- 
tion of Justice, Noman. 

15—Nevada Conference on Selection of 

Judges, University of Nevada, Amer- 
ican Judicature Society, State Bar of 
Nevada and Joint Committee for Ef- 
fective Administration of Justice, 
Reno. 

28-30—Association of American Law Schools, 
Chicago, Illinois. 


1963 


January 


22-26—New York State Bar 
New York City. 

24-26—Ohio Valley Regional Seminar for 
Judges, sponsored by the Joint Com- 
mittee for the Effective Administru- 
tion of Justice, Cincinnati, Ohio. 

30-February 2, 1963—Pennsylvania Bar Asso- 
ciation, Pittsburgh. 

31-February 5—Americon Bar Association, 
mid-year meeting, New Orleans, 
Louisiana. 


Association, 


February 


2—American Judicature Society, mid-year 
meeting of executive committee and 
board of directors, New Orleans. 
2-3—Junior Bar Conference of the Ameri- 
can Bar Association, New Orleans. 
4—American Judicature Society, mid- 
year meeting, New Orleans. 
14-15—State Bar of Wisconsin, mid-winter 
meeting, Milwaukee. 
25-March 1—ABA Traffic Court Conference, 
Western regional meeting, San Fran- 
cisco. 
28—Los Angeles, County Bar Association, 
Los Angeles. 


April 
1—The Bar Association of St. 
St. Louis, Missouri. 
3-5—Kentucky State Bar Association, Lex- 
ington. 
9—Essex County Bar Association, Newark, 
New Jersey. 
17-21—American Bar Association, northeast 
regional meeting, Syracuse, New 
York. 
18—American Judicature Society, north- 
east regional meeting, Syracuse, New 


Louis, 


ork. 

19-20—Judicial Conference for the Sixth 
Circuit, Dayton, Ohio. 

22-27—Inter American Bar Association, Pan- 
ama City, Panama. 

24-27—Louisianna State Bar 
Biloxi, Mississippi. 


Association, 


25-27—State Bar of Arizona, Scottsdale. 
25-27—The Bar Association of the State of 
Kansas, Hutchinson. 


May 


2-4—The Florida Bar, Miami Beach. 
3—Atlanta Bar Association, Atlanta, 
Georgia. 
3—The Maritime Law Association of the 
United States, New York City. 
6-7—The Association of Life Insurance 
Counsel, White Sulphur Springs, West 
Virginia. 
10-11—Virginia State Bar, Roanoke. 
10-12—Massachusetts Bar Association, Boston 
16—New York County Lawyers Associa- 
tion, New York City. 
16-18—Ohio State Bor Association, Columbus. 
16-13—New Jersey State Bar Association, 
Atlantic City. 
22—American Judicature Society, Washing- 


ton, D.C. 
Se Law Institute, Washington, 
D.C. 


June 


4-8—Tennessee Bar Association, Gatlin- 
burg. 
5-7—Georgia Bar Association, Savannah. 
6-7—Arkansas Bar Association, Hot Springs. 
6-8—The lowa State Bar Association, Des 
Moines. 
11—The Bor Association of Baltimore 
City, Baltimore, Maryland. 
11—The Bar Association of the District 
of Columbia, Washington, D.C. 
11-13—State Bar of Wisconsin, Delevan. 
14-15—Utah State Bar, Salt Lake City. 
17-19—IIlinois State Bar Association, North 


Aurora. 

19-22—Mississippi State Bar, Jackson. 

19-22—The North Carolina Bar Association, 
Asheville. 

26-28—Minnesota State Bar 
Duluth. 

27—The Chicago Bar Association, Chicago. 

27-28—State Bar Association of North 
Dakota, Minot. 

27-29—Pennsylvania Bar Association, summer 
meeting, Tamiment. 

27-29—Judicial Conference for the Fourth 
Circuit, Hot Springs, Virginia. 

27-29—Judicial Conference of Tenth Circuit, 
Jackson Lodge, Wyoming. 

28-29—The State Bar of South Dakota, Rapid 
City. 


Association, 


July 


4.6—State Bar of Texas, Dallas. 
7-11—Commercial Low League of Amer. 
ico, Coronado, California. 
11-13—Idaho State Bar, Sun Valley. 
11-13—The Virginia State Bar Association, 
White Sulphur Springs. 
18-20—Alabama State Bar, Tuscaloosa. 


August 


3-9—NACCA Bar Association, Minneapolis, 
Minnesota. 

5-10—National Conference of Commission- 
ers on Uniform State Laws, Chicago. 

7-10—National Bar Association, Chicago. 

7-10—Conference of Chief Justices, Chi- 


cago. 
10-15—American Law Student Association, 
Chicago. 
12—Judge Advocates Association, Chicago. 
12—Section of Judicial Administration of 
ABA, Chicago. 
12-16—American Bar Association, Chiccgo. 
12-13—National Conference of Bar Examin- 
ers, Chicago. 
14—American Judicature Society, Chicago. 
27-29—Maine State Bor Association, Rock- 
land. 
29-31—The West Virginia Bar Association, 
White Sulphur Springs. 


September 


4-6—Judicial Conference of the Third Cir- 
cuit, Atlantic City, New Jersey. 
6—Bar Association of Puerto Rico, San 


uan. 

18-21—Oregon State Bar, Portland 

19-21—State Bar of Nevada, Stateline, Lake 
Tahoe. 

22-29—State Bar of California, San Francisco 

?4-27—State Bar of Michigan, Detroit. 

25-27—The Federal Bar Association, Philo- 


elphia. 
25-28—The Missouri Bar, Kensas City. 


October 


3—Kansas City Bar Association, Kansas 
City, Missouri. 
10-12—The Colorado Bar Association, Colo- 
rado Springs. 
bee West Virginia State Bar, Blue- 
ield. 
14—Rhode Island Bar Association, Crans- 


ton. 
21-22—State Bar Association of Connecticut, 
Hartford. 
21-25—National Association of 
Court Judges, Chicago. 
23-25—National Legal Aid and Defender As- 
sociation, Miami Beach, Florida. 


Municipal 


November 


7-8—Nebraska 
Omaha. a 
14-16—American Bar Association, Great Lakes 
regional meeting, Cleveland, Ohio. 


State Bar Association, 


December 


9-10—The Association of Life 
Counsel, New York City. 

28-30—Association of American Law Schools, 
Los Angeles. 


Insurance 
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